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But the better rule is, that they cannot be sued jointly ; for the 
contract of the endorser or guarantor is not the same as the contract 
of the maker: Humphreys v. Collier, 1 Scam. 47; Brown v. 
Knower, Id. 469 ; see Wilson v. Winkle, 2 Gilm. 684. In those 
states where suit must first be brought against the maker, a condi- 
tional decree cannot be taken against the grantor, and an absolute 
one against the maker in the same action : Johnson v. Shepard, 35 
Mich. 115 ; see Q-ordon v. Browne, 8 H. & M. 219. 

Amount of Recovery. — Where the money cannot be obtained 
from the maker, the consideration which moved from the assignor 
for what he receives for the note, fails, and he is liable to the 
assignee for that consideration, with interest, and the costs of suit 
against the maker. " The amount of the note is prima facie evi- 
dence that that was the price paid for the assignment ; but this 
ought not, we think, to prevent the assignor from showing that the 
real value he received was less than the face of the note :" Youse 
v. Mc dreary, 2 Blackf. 243; Smallwood v. Woods, 1 Bibb 542; 
Black v. Duncan, 60 Ind. 522 ; Foust v. Gregg, 68 Id. 390 ; 
Schmied v. Frank, 86 Id. 250 ; Felton v. Smith, 88 Id. 140. And 
if the assignee is not able to recover the full amount paid, with in- 
terest and costs from the maker, he may recover the remainder of 
the assignor or guarantor : Owings v. Grimes, 5 Litt. 332 ; Scater 
v. Wilson, 9 Leigh 473. 

W. W. Thornton. 

Crawfordsville, Ind. 



RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 
UNITED STATES v. RAUSCHER. 

Apart from the provisions of treaties on the subject, there exists no well-defined 
obligation on one independent nation to deliver to another fugitives from its justice ; 
and, though such delivery has often been made, it was upon the principle of comity. 
The right to demand it has not been recognised as among the duties of one govern- 
ment to another, which rest upon established principles of international law. 

In any question of this kind which can arise between this country and a foreign 
nation, the extradition must be negotiated through the federal government, and not 
by that of a state, though the demand may be for a crime committed against the law 
of that state. 

With most of the civilized nations of the world with which we have much inter- 
course, this matter is regulated by treaties, and the question we are now to decide 
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arises under the treaty of 1842 between Great Britain and the United States, com- 
monly called the " Ashburton Treaty." The defendant in this case, being charged 
with murder on board an American vessel on the high seas, fled to England, and 
was demanded of the government of that country, and surrendered on this charge. 
The Circuit Court of the United States for the Southern District of New York, in 
which he was tried, did not proceed against him for murder, but for a minor offence 
not included in the treaty of extradition ; and the judges of that court have certified 
to this court for its judgment the question whether this could be done. This court 
holds : 1. That a treaty to which the United States is a party is a law of the land, 
of which all courts, state and national, are to take judicial notice, and by the provis- 
ions of which they are to be governed, so far as they are capable of judicial enforce- 
ment. 2. That, on a sound construction of the treaty under which the defendant 
was delivered to this country, and under the proceedings by which this was done, 
and acts of congress on that subject (Rev. Stat. \\ 5272, 5275), he cannot lawfully 
be tried for any other offence than murder. 3. The treaty, the acts of congress, and 
the proceedings by which he was extradited, clothe him with the right to exemption 
from trial for any other offence, until he has had an opportunity to return to the 
country from which he was taken for the purpose alone of trial for the offence 
specified in the demand for his surrender. The national honor also requires that 
good faith shall he kept with the country which surrendered him. 4. The circum- 
stance that the party was convicted of inflicting cruel and unusual punishment on 
the same evidence which was produced before the committing magistrate in England, 
in the extradition proceedings for murder, does not change the principle. 

On a certificate of division in opinion between the judges of the 
Circuit Court of the United States for the Southern District of 
New York. 

Sol-Cren. G-oode, for the United States. 

A. J. Wittenhoefer, for defendant. 

The opinion of the court was delivered by 

Miller, J. — This case comes before us on a certificate of divi- 
sion of opinion between the judges holding the Circuit Court of 
the United States for the Southern District of New York, arising 
after verdict of guilty, and before judgment, on a motion in arrest 
of judgment. The prisoner, William Rauscher, was indicted by a 
grand jury for that, on the ninth day of October, 1884, on the high 
seas, out of the jurisdiction of any particular state of the United 
States, and within the admiralty and maritime jurisdiction thereof, 
he, the said William Rauscher, being then and there second mate 
of the ship J. F. Chapman, unlawfully made an assault upon Jans- 
sen, one of the crew of the vessel of which he was an officer, and 
unlawfully inflicted upon said Jenssen cruel and unusual punishment. 
This indictment was found under section 5347 of the Revised 
Statutes of the United States. 



220 UNITED STATES v. RAUSCHER. 

The statement of the division of opinion between the judges is 
in the following language : 

" This cause coming on to be heard at this term, before judgment 
upon the verdict, on a motion in arrest of judgment, and also on a 
motion for a new trial before the two judges above mentioned, at 
such hearing the following questions occurred : 

" First. The prisoner having been extradited upon a charge of 
murder, on the high seas, of one Janssen, under section 5339, Rev. 
Stat. U. S., had the Circuit Court of the Southern District of New 
York jurisdiction to put him to trial upon an indictment, under 
section 53.47, Rev. Stat. U. S., charging him with cruel and unusual 
punishment of the same man ; he being one of the crew of an 
American vessel of which the defendant was an officer, and such 
punishment consisting of the identical acts proved in the extradi- 
tion proceedings ? 

" Second. Did or not the prisoner, under the extradition treaty 
with Great Britain, having been surrendered upon a charge of mur- 
der, acquire a right to be exempt from prosecution upon the charge 
set forth in the indictment, without being first afforded an opportu- 
nity to return to Great Britain ? 

"Third. Was it error on the part of the trial judge to overrule 
a plea to the jurisdiction of the court to try the indictment under 
section 5347 of the United States Revised Statutes, charging the 
accused with cruel and unusual punishment of one Janssen, one of 
the crew of a vessel of which accused was an officer ; it having been 
established upon said plea that the accused was extradited under 
the extradition treaty with Great Britain, upon the charge of mur- 
der of the same-Janssen, under section 5339 of the United States 
Revised Statutes ? 

" Fourth. Was it error on the part of the trial judge to refuse 
to direct a verdict of acquittal, after it had been proven that the 
accused was extradited under the extradition treaty with Great 
Britain upon the charge of murder ; it also appearing that in the 
proceedings preliminary to the warrant of extradition the same act 
was investigated, and the same witnesses examined, as at the trial ? 

" In respect to each of which questions the judges aforesaid were 
divided in opinion-. 

" Wherefore, at the same term, at the request of the United 
States attorney, they have caused the points above stated to be cer- 
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tified under the seal of this court, together with a copy of the 
indictment and an abstract of the record, to the Supreme Court of 
the United States for final decision according to law. 

" Wm. J. Wallace. 

" Chas. L. Benedict." 

The treaty with Great Britain, under which the defendant was 
surrendered by that government to ours upon a charge of murder, 
is that of August 9th 1842, styled " a treaty to settle and define 
the boundaries between the territories of the United States and the 
possessions of her Britannic majesty in North America ; for the 
final suppression of the African slave trade ; and for the giving up 
of criminals, fugitive from justice, in certain cases." 8 U. S. Stat. 
at Large 576. 

With the exception of this caption, the tenth article of the treaty 
contains all that relates to the subject of extradition of criminals. 
That article is here copied, as follows : " It is agreed that the 
United States and her Britannic majesty shall, upon mutual requi- 
sitions by them, or their ministers, officers, or authorities, respect- 
ively made, deliver up to justice all persons who, being charged 
with the crime of murder, or assault with intent to commit murder, 
or piracy, or arson, or robbery, or forgery, or the utterance of forged 
paper, committed within the jurisdiction of either, shall seek an 
asylum or shall be found within the territories of the other ; Pro- 
vided, that this shall only be done upon such evidence of criminality 
as, according to the laws of the place where the fugitive or person 
so charged shall be found, would justify his apprehension and com- 
mitment for trial if the crime or offence had there been committed ; 
and the respective judges and other magistrates of the two govern- 
ments shall have power, jurisdiction, and authority, upon complaint 
made under oath, to issue a warrant for the apprehension of the 
fugitive or person so charged, that he may be brought before such 
judges or other magistrates, respectively, to the end that the evi- 
dence of criminality may be heard and considered ; and if, on such 
hearing, the evidence be deemed sufficient to sustain the charge, it 
shall be the duty of the examining judge or magistrate to certify 
the same to the proper executive authority, that a warrant may 
issue for the surrender of such fugitive." 

Not only has the general subject of the extradition of persons 
charged with crime in one country, who have fled to and sought 
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refuge in another, been matter of much consideration of late years 
by the executive departments and statesmen of the governments of 
the civilized portion of the world, by various publicists and -writers 
on international law, and by specialists on that subject, as well as 
by the courts and judicial tribunals of different countries, but the 
precise questions arising under this treaty, as presented by the cer- 
tificate of the judges in this case, have recently been very much 
discussed in this country and in Great Britain. It is only in modern 
times that the nations of the earth have imposed upon themselves 
the obligation of delivering up these fugitives from justice to the 
states where their crimes were committed, for trial and punishment. 
This has been done generally by treaties made by one independent 
government with another. Prior to these treaties, and apart from 
them, it may be stated, as the general result of the writers upon 
international law, that there was no well-defined obligation on one 
country to deliver up such fugitives to another; and, though such 
delivery was often made, it was upon the principle of comity, and 
within the discretion of the government whose action was invoked ; 
and it has never been recognised as among those obligations of one 
government towards another which rest upon established principles 
of international law. 

Whether, in the United States, in the absence of any treaty on 
the subject with a foreign nation from whose justice a fugitive may 
be found in one of the states, and in the absence of any act of con- 
gress upon the subject, a state can, through its own judiciary or 
executive, surrender him for trial to such foreign nation, is a ques- 
tion which has been under consideration by the courts of this country 
without any very conclusive result. 

In the Case of Daniel Washburn, 4 Johns. Ch. 106, who was 
arrested on a charge of theft committed in Canada, and brought 
before Chancellor Kent upon a writ of habeas corpus, that distin- 
guished jurist held that, irrespective of all treaties, it was the duty 
of a state to surrender fugitive criminals. The doctrine of this 
obligation was presented with great ability by that learned jurist; 
but, shortly afterwards, Chief Justice Tilghman, in the case of 
Com. v. Beacon, 10 S. & R. 125, in the Supreme Court of Penn- 
sylvania, held the contrary opinion, — that the delivery up of a fugi- 
tive was an affair of the executive branch of the national govern- 
ment, to which the demand of the foreign power must be addressed ; 
that judges could not legally deliver up, nor could they command 
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the executive to do so ; and that no magistrate in Pennsylvania had 
the right to cause the person to be arrested in order to afford the 
President of the United States an opportunity to deliver him up, 
because the President had already declared he would not do so. 

In the case of Holmes v. Jennison, 14 Pet. 540, on a writ of 
error to the Supreme Court of Vermont, it appears that application 
had been made to the President for the extradition of Holmes, a 
naturalized citizen of the United States, who was charged with 
having committed murder in Lower Canada. There being then no 
extradition treaty between the two governments, the President 
declined to act through an alleged want of power. Holmes, having 
been arrested under authority from Gov. Jennison, of Vermont, 
obtained a writ of habeas corpus from the Supreme Court of that 
state, and the sheriff returned that he was detained under an 
order of the governor, which commanded the sheriff to deliver him 
up to the authorities of Lower Canada, and the Supreme Court of 
the state held the return sufficient. On the writ of error from the 
Supreme Court of the United States two questions were presented : 
First, whether a writ of error would lie in such case from that court 
to the Supreme Court of the state ; and, second, whether the judg- 
ment of the latter court was right. The eight judges who heard 
the case in this court were equally divided in opinion on the first 
of these questions, and therefore no authoritative decision of the 
principal question could be made- A very able and learned opinion 
in favor of the appellate jurisdiction of the Supreme Court of the 
United States, and against the right attempted to be exercised by 
the governor of Vermont, was delivered by Chief Justice Taney, 
with whom concurred Justices Story, McLean, and Wayne. 
Justices Thompson, Barbour, and Catron delivered separate 
opinions, denying the power of the Supreme Court of the United 
States to revise the judgment of the Supreme Court of Vermont. 
These latter, with whom concurred Justice Baldwin, did not 
express any clear opinion upon the power of the authorities of the 
state of Vermont, either executive or judicial, to deliver Holmes to 
the government of Canada ; but, upon return of the case to the 
Supreme Court of that state, it seems that that court was satisfied, 
by the arguments of the chief justice and those who concurred with 
him, of the error of its position, and Holmes was discharged. In 
the final disposition of the case the court uses the following lan- 
guage: " I am authorized by my brethren," says the chief justice, 
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" to say that, on an examination of this case as decided by the 
Supreme Court of the United States, they think, if the return had 
been as it now is, a majority of that court would have decided that 
Holmes was entitled to his discharge, and that the opinion of a 
majority of the Supreme Court of the United States was also 
adverse to the exercise of the power in question by any of the sepa- 
rate states of the Union. The judgment of the court therefore is 
that Holmes be discharged from his imprisonment." Ex "parte 
Holmes, 12 Vt. 631. 

The court of Appeals of New York, in the case of People v. 
Curtis, 50 N. Y. 321, also decided that an act of the legislature of 
that state, authorizing the rendition to foreign states of fugitives 
from justice, was in conflict with the constitution of the United 
States. This was in 1872. 

The question has not since arisen so as to be decided by this 
court, but there can be little doubt of the soundness of the opinion 
of Chief Justice Taney, that the power exercised by the governor 
of Vermont is a part of the foreign intercourse of this country, 
which has undoubtedly been conferred upon the federal government ; 
and that it is clearly included in the treaty-making power, and the 
corresponding power of appointing and receiving ambassadors and 
other public ministers. There is no necessity for the states to 
enter upon the relations with foreign nations, which are necessarily 
implied in the extradition of fugitives from justice found within the 
limits of the state, as there is none why they should in their own 
name make demand upon foreign nations for the surrender of such 
fugitives. 

At this time of day, and after the repeated examinations which 
have been made by this court into the powers of the federal govern- 
ment to deal with all such international questions exclusively, it can 
hardly be admitted that, even in the absence of treaties or acts of 
congress on the subject, the extradition of a fugitive from justice 
can become the subject of negotiation between a state of this 
Union and a foreign government. Fortunately this question, with 
others which might arise in the absence of treaties or acts of con- 
gress on the subject, is now of very little importance, since, with 
nearly all the nations of the world with whom our relations are such 
that fugitives from justice may be found within their dominions or 
within ours, we have treaties which govern the rights and conduct 
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of the parties in such cases. These treaties are also supplemented 
by acts of congress, and both are in their nature exclusive. 

The case we have under consideration arises under one of these 
treaties made between the United States and Great Britain, the 
country with which, on account of our intimate relations, the cases 
requiring extradition are likely to be most numerous. This treaty 
of 1842 is supplemented by the acts of congress of August 12th 
1848, 9 U. S. Stat, at Large 302, and March 3d 1869, 15 U. S. 
Stat, at Large 337, the provisions of which are embodied in sections 
5270, 5272 and 5275 of the Revised Statutes, under title 66, 
"Extraditions." 

The treaty itself, in reference to the very matter suggested in the 
questions certified by the judges of the Circuit Court, has been made 
the subject of diplomatic negotiation between the executive depart- 
ment of this country and the government of Great Britain in the 
cases of Winslow and Lawrence. 

Winslow, who was charged with forgery in the United States, 
had taken refuge in England, and, on demand being made for his 
extradition, the foreign office of that country required a preliminary 
pledge from our government that it would not try him for any other 
offence than the forgery for which he was demanded. To this Mr. 
Fish, the secretary of state, did not accede, and was informed that 
the reason of the demand on the part of the British government 
was that one Lawrence, not long previously extradited under the 
same treaty, had been prosecuted in the courts of this country for 
a different offence from that for which he had been demanded from 
Great Britain, and for the trial of which he was delivered up by 
that government. Mr. Fish defended the right of the government 
or state in which the offence was committed to try a person extra- 
dited under this treaty for any other criminal offence, as well as for 
the one for which the extradition had been demanded ; while Lord 
Derby, at the head of the foreign office in England, construed the 
treaty as requiring the government which had demanded the extra- 
dition of an offender against its laws for a prescribed offence, men- 
tioned in the treaty and in the demand for his extradition, to try 
him for that offence and for no other. The correspondence is an 
able one upon both sides, and presents the question which we are 
now required to decide, as to the construction of the treaty, and the 
effect of the acts of congress already cited, and of a statute of Great 
Britain of 1870 on the same subject. The negotiations between 

Vol,. XXXV.— 29 
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the two governments, however, on that subject, were inconclusive in 
any other sense than that Winslow was not delivered up, and Law- 
rence was never actually brought to judgment for any other offence 
than that for which his extradition was demanded. The question 
was also discussed in the House of Lords, and Lord Derby stated 
and defended his views of the construction of the treaty with 
marked ability, while he conceded that the act of parliament on that 
subject, which declared that the person extradited could be tried for 
no other offence than that for which he had been demanded, had no 
obligatory force upon the United States as one of the parties to the 
treaty. Foreign relations of the United States, 1876-77, pp. 204 
-307. 

The subject was also very fully discussed by Mr. William Beach 
Lawrence, a very learned authority on matters of international law, 
living in this country, in several published articles. 14 Alb. Law 
J. 85; 15 Id. 224; 16 Id. 361. In these the author, with his 
usual ability, maintains the proposition that a person delivered up 
under this treaty on a demand charging him with a specific offence 
mentioned in it, can only be tried by the country to which he is 
delivered for that specific offence, and is entitled, unless found guilty 
of that, to be restored in safety to the country of his asylum at the 
time of his extradition. 

A very able article arising out of the same public discussion 
at that time, to wit, 1876, is found in the American Law Review, 
said to have been written by Judge Lowell, of the United States 
court at Boston, in which, after an examination of the authorities 
upon the general rule, independent of treaties, as found in the con- 
tinental writers on international law, he says that rule is that the 
person whose extradition has been granted cannot be prosecuted and 
tried except for the crime for which his extradition has been obtained; 
and, entering upon the question of the construction of the treaty 
of 1842, he gives to it the same effect in regard to that matter. 10 
Amer. Law Rev. 1875-76, p. 617. 

Mr. David Dudley Field, in his draft of an outline for an inter- 
national code, published about the same time, adopts the same prin- 
ciple. Field, Int. Code, § 237, p. 122. It is understood that the 
rule which he lays down represents as well what he understands to 
be existing law as also what he supposes it should be. 

A very learned and careful work published in this country by 
Mr. Spear, in 1884, after considering all the correspondence between 
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our government and Great Britain upon the subject, the debate in 
the House of Lords, the articles of Mr. Lawrence and Judge Lowell, 
as well as the treatise of Mr. Clarke, an English writer, with a 
very exhaustive examination of all the decisions in this country 
relating to this matter, arrives at the same conclusion. This exam- 
ination by Mr. Spear is so full and careful that it leaves nothing to 
be desired in the way of presentation of authorities. 

The only English work on the subject of extradition we have 
been able to find which discusses this subject is a small manual by 
Edward Clarke, of Lincoln's Inn, published in 1867. He adopts 
the same view of the construction of this treaty, and of the general 
principles of international law upon the subject, which we have just 
indicated. 

Turning to seek in judicial decisions for authority upon the sub- 
ject, as might be anticipated, we meet with nothing in the English 
courts of much value, for the reason that treaties made by the crown 
of Great Britain with other nations are not in those courts con- 
sidered as part of the law of the land, but the rights and the duties 
growing out of those treaties are looked upon in that country as 
matters confided wholly for their execution and enforcement to the 
executive branch of the government. Speaking of the Ashburton 
treaty of 1842, which we are now construing, Mr. Clarke says that, 
" in England, the common law, being held not to permit the sur- 
render of a criminal, this provision could not come into effect with- 
out an act of parliament, but in the United States a treaty is as 
binding as an act of congress." Clarke, Ext. 38. 

This difference between the judicial powers of the courts of Great 
Britain and of this country in regard to treaties is thus alluded to 
by Chief Justice Marshall in the Supreme Court of the United 
States : " A treaty is in its nature a contract between two nations, 
not a legislative act. It does not generally effect, of itself, the 
object to be accomplished, especially so far as its operation is infra- 
territorial ; but is carried into execution by the sovereign power of 
the respective parties to the instrument. In the United States a 
different principle is established. Our constitution declares a treaty 
to be the law of the land. It is consequently to be regarded in 
courts of justice as equivalent to an act of the legislature whenever 
it operates of itself, without the aid of any legislative provision ; 
but when the terms of the stipulation import a contract, when either 
of the parties engages to perform a particular act, the treaty 
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addresses itself to the political, not the judicial department; and 
the legislature must execute the contract before it can become a rule 
for the court." Foster v. Neilson, 2 Pet. 253, 314. 

This whole subject is fully considered in the Head-money Oases, 
112 U. S. 580, s. c. 5 Sup. Ct. Rep. 247, in which the effect of 
a treaty as a part of the law of the land, as distinguished from its 
aspect as a mere contract between independent nations, is expressed 
in the following language: "A treaty is primarily a .contract 
between independent nations. It depends for the enforcement of its 
provisions on the interest and the honor of the government which 
are parties to it. If these fail, its infraction becomes the subject 
of international negotiations and reclamations, so far as the injured 
party chooses to seek redress, which may in the end be enforced by 
actual war. It is obvious that with all this the judicial courts have 
nothing to do, and can give no redress. But a treaty may also con- 
tain provisions which confer certain rights upon the citizens or 
subjects of one of the nations residing in the territorial limits of 
the other, which partake of the nature of municipal law, and which 
are capable of enforcement as between private parties in the courts 
of the country. An illustration of this character is found in treaties 
which regulate the mutual rights of citizens and subjects of the 
contracting nations in regard to rights of property by descent or 
inheritance when the individuals concerned are aliens. The consti- 
tution of the United States places such provisions as these in the 
same category as other laws of congress, by its declaration that 
' this constitution, and the laws made in pursuance thereof, and all 
treaties made, or which shall be made, under authority of the United 
States, shall be the supreme law of the land.' A treaty, then, is a 
law of the land, as an act of congress is, whenever its provisions 
prescribe a rule by which the rights of the private citizen or subject 
may be determined. And, when such rights are of a nature to be 
enforced in a court of justice, that court resorts to the treaty for a 
rule of decision for the case before it as it would to a statute." See 
also, Chew Heong v. U. S., 112 U. S. 536, 540, 565 ; s. c. 5 Sup. 
Ct. Rep. 255. 

The treaty of 1842 being, therefore, the supreme law of the land, 
of which the courts are bound to take judicial notice, and to enforce 
in any appropriate proceeding the rights of persons growing out of 
that treaty, we proceed to inquire, in the first place, so far as perti- 
nent to the questions certified by the circuit judges, into the trus 
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construction of the treaty. We have already seen that, according 
to the doctrine of publicists and writers on international law, the 
country receiving the offender against its laws from another country 
had no right to proceed against him for any other offence than that 
for which he had been delivered up. This is a principle which 
commends itself, as an appropriate adjunct, to the discretionary 
exercise of the power of rendition, because it can hardly be supposed 
that a government which was under no treaty obligation, nor any 
absolute obligation of public duty, to seize a person who had found 
an asylum within its bosom, and turn him over to another country 
for trial, would be willing to do this, unless a case was made of some 
specific offence,"of a character which justified the government in 
depriving the party of his asylum. It is unreasonable that the 
country of the asylum should be expected to deliver up such person 
to be dealt with by the demanding government without any limita- 
tion, implied or otherwise, upon its prosecution of the party. In 
exercising its discretion, it might be very willing to deliver up 
offenders against such laws as were essential to the protection of 
life, liberty and person, while it would not be willing to do this on 
account of minor misdemeanors, or of a certain class of political 
offences in which it would have no interest or sympathy. Accord- 
ingly, it has been the policy of all governments to grant an asylum 
to persons who have fled from their homes on account of political 
disturbances, and who might be there amenable to laws framed with 
regard to such subjects, and to the personal allegiance of the party. 
In many of the treaties of extradition between the civilized nations 
of the world there is an express exclusion of the right to demand 
the extradition of offenders against such laws, and in none of them 
is this class of offences mentioned as being the foundation of extra- 
dition proceedings. Indeed, the enumeration of offences in most of 
these treaties, and especially in the treaty now under consideration, 
is so specific, and marked by such a clear line in regard to the mag- 
nitude and importance of those offences, that it is impossible to give 
any other interpretation to it than that of the exclusion of the right 
of extradition for any others. 

It is therefore very clear that this treaty did not intend to depart 
in this respect from the recognised public law which had prevailed 
in the absence of treaties, and that it was not intended that this 
treaty should be used for any other purpose than to secure the trial 
of the person extradited for one of the offences enumerated in the 
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treaty. This is not only apparent from the general principle that 
the specific enumeration of certain matters and things implies the 
exclusion of all others, but the entire face of the treaty, including 
the processes by which it is to be carried into effect, confirms this 
view of the subject. It is unreasonable to suppose that any demand 
for rendition, framed upon a general representation to the govern- 
ment of the asylum (if we may use such an expression) that the 
party for whom the demand was made was guilty of some violation 
of the laws of the country which demanded him, without specifying 
any particular offence with which he was charged, and even without 
specifying an offence mentioned in the treaty, would receive any 
serious attention ; and yet such is the effect of the construction that 
the party is properly liable to trial for any other offence than that 
for which he was demanded and which is described in the treaty. 
There would, under that view of the subject, seem to be no need of 
a description of a specific offence in making the demand. But, so 
far from this being admissible, the treaty not only provides that the 
party shall be charged with one of the crimes mentioned, to wit, 
murder, assault with intent to commit murder, piracy, arson, robbery, 
forgery or the utterance of forged paper, but that evidence shall be 
produced to the judge or magistrate of the country of which such 
demand is made of the commission of such an offence, and that this 
evidence shall be such as, according to the law of that country, 
would justify the apprehension and commitment for trial of the 
person so charged. If the proceedings under which the party 
is arrested in the country where he is peaceably and quietly 
living, and to the protection of whose laws he is entitled, are to 
have no influence in limiting the prosecution in the country 
where the offence is charged to have been committed, there is 
very little use for this particularity in charging a specific offence, 
requiring that offence to be one mentioned in the treaty, as well 
as sufficient evidence of the party's guilt to put him upon trial 
for it. Nor can it be said that, in the exercise of such a delicate 
power under a treaty so well guarded in every particular, its pro- 
visions are obligatory alone on the state which makes the surrender 
of the fugitive, and that that fugitive passes into the hands of the 
country which charges him with the offence, free from all the posi- 
tive requirements and just implications of the treaty under which 
the transfer of his person takes place. A moment before he is 
under the protection of a government which has afforded him an 
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asylum from which he can only be taken under a very limited form 
of procedure, and a moment after he is found in the possession of 
another sovereignty by virtue of that proceeding, but divested of 
all the rights which he had the moment before, and of all the rights 
which the law governing that proceeding was intended to secure. 

If, upon the face of this treaty, it could be seen that its sole object 
was to secure the transfer of an individual from the jurisdiction of 
one sovereignty to that of another, the argument might be sound; 
but as this right of transfer, the right to demand it, the obligation 
to grant it, the proceedings under which it takes place, all show that 
it is for a limited and defined purpose that the transfer is made, it 
is impossible to conceive of the exercise of jurisdiction in such a 
case for any other purpose than that mentioned in the treaty, and 
ascertained by the proceedings under which the party is extradited, 
without an implication of fraud upon the rights of the party extra- 
dited, and of bad faith to the country which permitted his extradi- 
tion. No such view of solemn public treaties between the great 
nations of the earth can be sustained by a tribunal called upon to 
give judicial construction to them. 

The opposite view has been attempted to be maintained in this 
country upon the ground that there is no express limitation in the 
treaty of the right of the country in which the offence was com- 
mitted to try the person for the crime alone for which he was extra- 
dited ; and that once being within the jurisdiction of that country, 
no matter by what contrivance or fraud, or by what pretence of 
establishing a charge provided for by the extradition treaty he may 
have been brought within the jurisdiction, he is, when here, liable 
to be tried for any offence against the laws, as though arrested here 
originally. This proposition of the absence of express restriction 
in the treaty of the right to try him for other offences than that for 
which he was extradited, is met by the manifest scope and object of 
the treaty itself. The caption of the treaty, already quoted, declar- 
ing that its purpose is to settle the boundary line between the two 
governments, to provide for the final suppression of the African 
slave trade, adds, " and for the giving up of criminals, fugitive from 
justice, in certain cases." The treaty, then, requires, as we have 
already said," that there shall be given up, upon requisitions respect- 
ively made by the two governments, all persons charged with any 
of the seven crimes enumerated ; and the provisions giving a party 
an examination before a proper tribunal, in which, before he shall 
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be delivered up on this demand, it must be shown that the offence 
for which he is demanded is one of those enumerated, and that the 
proof is sufficient to satisfy the court or magistrate before whom 
this examination takes place that he is guilty, and such as the law 
of the state of the asylum requires to establish such guilt, leave 
no reason to doubt that the fair purpose of the treaty is that the 
person shall be delivered up to be tried for that offence, and for no 
other. 

If there should remain any doubt upon this construction of the 
treaty itself, the language of two acts of Congress, heretofore cited, 
incorporated in the Revised Statutes, must set this question at rest. 
It is there declared (Rev. Stat. U. S., § 5272), the two preceding 
sections having provided for a demand upon this country, and for 
the inquiry into the guilt of the party, that " it shall be lawful 
for the secretary of state, under his hand and seal of office, to order 
the person so committed to be delivered to such person or persons 
as shall be authorized, in the name and on behalf of such foreign 
government, to be tried for the crime of which such person shall be 
so accused, and such person shall be delivered up accordingly." 
For the protection of persons brought into this country by extra- 
dition proceedings from a foreign country, sect. 5275 of the Revised 
Statutes provides : " Whenever any person is delivered by any for- 
eign government to an agent of the United States for the purpose 
of being brought within the United States, and tried for any crime 
of which he is duly accused, the president shall have power to take 
all necessary measures for the transportation and safe-keeping of 
such accused person, and for his security against lawless violence, 
until the final conclusion of his trial for the crimes or offences spe- 
cified in the warrant of extradition, and until his final discharge 
from custody or imprisonment for or on account of such crimes or 
offences, and for a reasonable time thereafter, and may employ such 
portion of the land or naval forces of the United States, or of the 
militia thereof, as may be necessary for the safe-keeping and pro- 
tection of the accused." 

The obvious meaning of these two statutes, which have reference 
to all treaties of extradition made by the United States, is that the 
party shall not be delivered ' up by this government to be tried for 
any other offence than that charged in the extradition proceedings ; 
and that, when brought into this country upon similar proceedings, 
he shall not be arrested or tried for any other offence than that 
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with which he was charged in those proceedings, until he shall have 
had a reasonable time to return unmolested to the country from 
which he was brought. This is undoubtedly a congressional con- 
struction of the purpose and meaning of extradition treaties such 
as the one we have under consideration, and, whether it is or not, 
it is conclusive upon the judiciary of the right conferred upon 
persons brought from a foreign country into this under such pro- 
ceedings. That right, as we understand it, is that he shall be tried 
only for the offence with which he is charged in the extradition 
proceedings, and for which he was delivered up ; and that if not 
tried for that, or after trial and acquittal, he shall have a reasonable 
time to leave the country before he is arrested upon the charge of 
any other crime committed previous to his extradition. 

This precise question has been frequently considered by courts 
of the highest respectability in this country. One of the earliest 
cases is that of United States v. Caldwell, 8 Blatchf. 131. Cald- 
well was extradited from Canada, in 1870, under the treaty of 1842 
with Great Britain, charged with forgery. He was not tried for 
the offence, however, but was tried and convicted for bribing an 
officer of the United States — an offence not designated in that 
treaty. In the Circuit Court of the United States, held by Judge 
Benedict, Caldwell called the attention of the court to this fact, 
and claimed that, under the treaty, he could not be tried for any 
offence, committed prior to his extradition, other than the one 
charged in the proceedings. To this plea the government inter- 
posed a demurrer, which was sustained, and the prisoner was tried, 
convicted and punished for the bribery. Judge Benedict said 
that, " while abuse of extradition proceedings, and want of good 
faith in resorting to them, doubtless constitutes a good cause of 
complaint between the two governments, such complaints do not 
form a proper subject of investigation in the courts, however much 
those tribunals might regret that they should have been permitted 
to arise. * * * But, whether extradited in good faith or not, the 
the prisoner, in point of fact, is within the jurisdiction of the court, 
charged with a crime therein committed ; and I am at a loss for even 
a plausible reason for holding, upon such a plea as the present, that 
the court is without jurisdiction to try him ; * * * and I cannot 
say that the fact that the defendant was brought within the juris- 
diction by virtue of a warrant of extradition for the crime of forgery 
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affords him a legal exemption from prosecution for other crimes by 
him committed." 

The next case, tried before the same court, was that of United 
States v. Lawrence, 13 Blatchf. 295. Lawrence was extradited 
from Ireland, and brought into this country under the treaty of 
1842, on a charge of a single and specific forgery. He was in- 
dicted and put upon his trial for other forgeries than that specified 
in the extradition proceedings. To his trial for any other forgery 
than that, he objected by proper pleadings, on the ground that, 
under the treaty with Great Britain, he could not be so tried for 
other forgeries. Judge Benedict held that he could be so tried, 
and he was tried, and a verdict of guilty was rendered. It appears, 
however, but not very clearly from any report of the case, that, 
though tried and convicted, and having pleaded guilty to the other 
offences of forgery, he was admitted to bail, and no judgment was 
ever pronounced. Judge Benedict, adverting to the case of 
United States v. Caldwell, and to a decision of the Court of Ap- 
peals of New York in Adriance v. Lagrave, 59 N. Y. 110, pro- 
ceeded to say : " This ground of defence is therefore dismissed, with 
the remark that an offender against the justice of his country can 
acquire no rights by defrauding that justice. Between him and 
the justice he has offended no rights accrue to the offender by flight. 
He remains at all times, and everywhere, liable to be called to 
answer to the law for his violations thereof, provided he comes 
within the reach of its arm." 

And in addition to the proposition urged in the Caldwell Case, 
that a question of that character arising on the treaty is exclusively 
for the consideration of the executive departments of the respective 
governments, he proceeds to say : " It is true that it [the act of 
Congress] assumes, as well it may, that the offender will be tried 
for the offence upon which his surrender is asked, but there are no 
words indicating that he is to be protected from trial for all other 
offences. The absence of any provision indicating an intention to 
protect from prosecution for other offences, in a statute having no 
other object than the protection of extradited offenders, is sufficient 
to deprive of all force the suggestion that the Act of 1869, as a 
legislative act, gives to the treaty of 1842 the construction contended 
for by the accused." There are perhaps two or three other cases in 
which the circuit or district judges of the United States have fol- 
lowed these decisions rendered by Judge Benedict. 
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On the other hand, Judge Hoffman, of the District Court of 
California, in the case of United States v. Watts, 8 Sawy. 370, S. c. 
14 Fed. Rep. 130, decided that the defendant, having been sur- 
rendered under the extradition treaty of 1842 by Great Britain, 
could not be tried for other offences than those enumerated in that 
treaty, and supported this view with a very learned and able opin- 
ion. Judge Deady, of the District Court of Oregon, in Ex parte 
ffibbs, 26 Fed. Rep. 421, 431 (February 4th 1886), held, in regard 
to the treaty of 1842, that, for a government to detain a person 
extradited under that treaty for any other charge than the one for 
which he had been surrendered, " would be not only an infraction 
of the contract between the parties to the treaty, but also a violation 
of the supreme law of this land in a matter directly involving his 
personal rights. A right of person or property, secured or recog- 
nised by treaty, may be set up as a defence to a prosecution in dis- 
regard of either, with the same force and effect as if such right was 
secured by an act of Congress." 

But perhaps the most important decisions on this question are to 
be found in the highest courts of the state. 

The case of Adriance v. Lagrave, 59 N. Y. 110, has been cited 
as supporting the doctrine held by Judge Benedict, and undoubt- 
edly the language of the opinion delivered by Chief Justice Church 
for the court in that case, adopts the reasoning of Judge Benedict's 
opinion. Considering the high character of that court, it may be 
proper to make an observation or two on that case. First. It seems 
that while Lagrave was held for trial in this country under extra- 
dition proceedings, by which he was removed from France under 
the treaty of 1843 with that nation, being out on bail, he was ar- 
rested under a writ in a civil suit for debt, which issued from one 
of the courts of the state of New York. He made application by 
a writ of habeas corpus to be released from this arrest, on the 
ground that he was protected from it by the terms of the treaty 
under which he was surrendered, which, in that respect, are similar 
to those of the treaty of 1842 with Great Britain. The difference 
between serving process in a civil action brought by a private party, 
whether arrest be an incident to that process or not, and the indict- 
ment and prosecution of a person similarly situated for a crime not 
mentioned in the treaty of extradition under which the defendant 
was by force brought to this country, is too obvious to need com- 
ment. And, while it is unnecessary to decide now whether he 
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could be so served with process in civil proceedings, it does not 
follow that he would be equally liable to arrest, trial, and convic- 
tion for a crime, and especially a crime not enumerated in the 
extradition treaty, and committed before his removal. Second. The 
case of Adrianee v. Lagrave was decided in the Supreme Court of 
the state by an order discharging Lagrave from arrest under the 
writ, and the writ was vacated. This judgment was the unanimous 
opinion of the court, in which sat three eminent judges of that 
state, to wit, Daniels, Davis and Brady. In the Court of Ap- 
peals this judgment was reversed by a divided court, Judges Folger 
and Grover dissenting. 

While this is believed to be the only decision in the highest 
court of a state adopting that view of the law, there are three or 
four cases decided by appellate courts of other states holding a 
directly opposite doctrine. 

The first of these is Com. v. Hawes, 13 Bush 697. Hawes was 
demanded from the dominion of Canada, under the treaty of 1842, 
on four indictments charging him with as many acts of forgery, and 
was delivered up on three of them. He was brought to trial on 
two of these indictments in the courts of Kentucky and acquitted, 
while the other two were dismissed on motion of the attorney for 
the Commonwealth. There were, however, other indictments pend- 
ing against him, charging him with embezzlement, and on one of 
these a motion was made to bring him to trial. Upon this motion 
the question was raised whether, under the circumstances in regard 
to the extradition, he could be tried for that offence. Judge Jack- 
son, before whom the case was pending in the Kenton county 
criminal court, decided that he was bound to take judicial notice 
of the treaty of 1842 between the United States and Great Britain, 
and that the defendant could not be tried for any offence for which 
he was not extradited, although he was within the power of the 
court, as the treaty was the supreme law of the land. By the terms 
of that treaty he held that Hawes could be tried for no other offence, 
because that treaty provides only for extradition in certain cases and 
under certain circumstances of proof, and that the right of asylum 
is to be held sacred as to anything for which the party was not and 
could not be extradited. He adds ; " I do not mean to say that he 
[Hawes - ] may not hereafter be tried; but what I mean to say is that, 
in the face of the treaty herein referred to, he is not to be tried 
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until there is a reasonable time given him to return to the asylum 
from which he was taken." 

The case was carried to the Court of Appeals of Kentucky, in 
which the whole matter was fully discussed, the opinion of the court 
a very able one, being delivered by Chief Justice Lindsay, in 1878. 
The substance of the opinion is thus stated in the syllabus : 

" (1) Extradited criminals cannot be tried for offences not named 
in the treaty, or for offences not named in the warrant of extra- 
dition. A prisoner extradited from the Dominion of Canada under 
article 10 of the treaty of 1842 between the United States and 
Great Britain, cannot be proceeded against or tried in this state for 
any other offences than those mentioned in the treaty, and for which he 
was extradited, without first being afforded an opportunity to return 
to Canada; and, after being acquitted on trials for the offences for 
which he was extradited, he cannot be lawfully held in custody to 
answer a charge for which he could not be put on trial." 

"(3) The right of one government to demand and receive from 
another the custody of an offender who has sought asylum upon its 
soil, depends upon the existence of treaty stipulations between them, 
and in all cases is derived from, and is measured and restricted by, 
the provisions, express or implied, of the treaty." 

In 1881 a case involving the same question came before the 
Texas Court of Appeals (Blandford v. State, 10 Tex. App. 627), in 
which the same principles were asserted as in that of Hawes. The 
case seems to have been very well considered, and the authorities 
up to that date were fully examined. 

In 1883 the same question came before the Supreme Court of 
Ohio, in State v. Vanderpool, 39 Ohio St. 273. Vanderpool and 
Jones having been delivered up under the treaty of 1842, by the 
Dominion of Canada for offences specified in that treaty, were tried, 
convicted, and sentenced to the penitentiary for the crimes for 
which they were extradited. They were afterwards indicted for 
other offences, to which they pleaded in abatement that, by reason 
of the facts already stated, they could not be tried for these latter 
offences until a reasonable time had elapsed after the expiration of 
their sentences for the crimes of which they had been convicted. 
The Supreme Court of Ohio, to which the case came on appeal 
from the judgment of the Court of Common Pleas, sustained this 
view, and this was done upon the same general reasoning, already 
stated, as to the construction to be placed upon the Ashburton 



238 UNITED STATES v. EAUSCHEE. 

treaty, of the obligations of that treaty as a law of the land, and of 
the rights conferred upon the party who was arrested and extradited 
under its provisions. 

Upon a review of these decisions of the federal and state courts, 
to which may be added the opinions of the distinguished writers 
which we have cited in the earlier part of this opinion, we feel 
authorized to state that the weight of authority and of sound prin- 
ciple are in favor of the proposition that a person who has been 
brought within the jurisdiction of the court, by virtue of proceed- 
ings under an extradition treaty, can only be tried for one of the 
offences described in that treaty, and for the offence with which he 
is charged in the proceedings for his extradition, until a reasonable 
time and opportunity have been given him, after his release or trial 
upon such charge, to return to the country from whose asylum he 
had been forcibly taken under those proceedings. 

Two other observations remain to be made. One of these is that 
the operation of this principle of the recognition of the rights of 
prisonei's under such circumstances by the courts before whom they 
are brought for trial relieves the relations between the executive de- 
partment of the United States government and the courts of a state 
before whom such case may be pending of a tension which has more 
than once become very delicate and very troublesome. Of course, 
the interference of the executive branch of the federal government, 
when it may have been called upon by the nation which has deliv- 
ered up a person to be tried for an offence against the laws of a 
state, with the proceedings of a state court in such case, is likely to 
be resented by such court ; and yet, if the only mode of enforcing 
the obligations of the treaty is through the action of the respective 
national governments, it would seem that the government appealed 
to ought to have the right to see that the treaty is faithfully 
observed, and the rights of parties under it protected. In Great 
Britain the control of such matters would undoubtedly be recog- 
nised by any court to be in the crown ; but in this country such a 
proposition is, to say the least, not unaccompanied by serious em- 
barrassments. The principle we have here laid down removes this 
difficulty ; for, under the doctrine that the treaty is the supreme 
law of the land, and is to be observed by all the courts, state and 
national, "anything in the laws of the states to the contrary not- 
withstanding," if the state court should fail to give due effect to the 
rights of the party under the treaty, a remedy is found in the judi- 
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cial branch of the federal government, which has been fully recog- 
nised. This remedy is by a writ of error from the Supreme Court 
of the United States to the state court which may have committed 
such an error. The case being thus removed into that court, the 
just effect and operation of the treaty upon the rights asserted by 
the prisoner would be there decided. If the party, however, is 
under arrest, and desires a more speedy remedy in order to secure 
his release, a writ of habeas corpus from one of the federal judges 
or federal courts issued on the ground that he is restrained of his 
liberty in violation of the constitution or a law or a treaty of the 
United States, will bring him before a federal tribunal, where the 
truth of that allegation can be inquired into, and, if well founded, 
he will be discharged. Ex parte Royall, 117 U. S. 241, 251 ; 
s. c. 6 Sup. Ct. Rep. 734. State courts also could issue such a 
writ, and thus the judicial remedy is complete when the jurisdiction 
of the court is admitted. This is a complete answer to the propo- 
sition that the rights of persons extradited under the treaty cannot 
be enforced by the judicial branch of the government, and that 
they can only appeal to the executive branches of the treaty gov- 
ernments for redress. 

The other observation we have to make regards an argument 
presented in this particular case, namely, that the prisoner was 
convicted on the same testimony which was produced before the 
magistrate who ordered his extradition. Although it is thus stated 
in the brief, the record affords no sufficient evidence of it. What is 
found on that subject in the fourth question certified to this court 
is as follows-: " Was it error on the part of the trial judge to refuse 
to direct a verdict of acquittal, after it had been proven that the 
accused was extradited under the extradition treaty with Great Bri- 
tain, upon the charge of murder, it also appearing that, in the pro- 
ceedings preliminary to the warrant of extradition, the same act was 
investigated, and the same witnesses examined, as at the trial ?" 

It might be a sufficient answer to this argument to say that this 
does not prove that the evidence was the same upon the two trials. 
Although the act charged may have been the same, and the wit- 
nesses may have been the same, yet the evidence elicited on the last 
trial may have been very different from that obtained on the first. 
While the identity of facts investigated in the two trials is charged 
a little more specifically in the first question, we are of opinion that 
no importance should be attached to this matter, even if it were 
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found that the party was convicted of inflicting cruel and unusual 
punishment on the seaman on the same evidence precisely upon 
which the committing magistrate in Great Britain delivered him 
up under a charge of murder. It may be very true that evidence 
which satisfied that officer that the prisoner was guilty of the crime 
of murder would also establish that he had inflicted cruel and un- 
usual punishment on the person for whose murder he was charged ; 
but, as the treaty only justified his delivery on the ground that he 
was proved to be guilty of murder before the committing magistrate, 
it does not follow at all that such magistrate would have delivered 
him on a charge, founded upon precisely the same evidence, of 
inflicting cruel and unusual punishment ; an offence for which the 
treaty made no provision, and which was of a very unimportant 
character when compared with that of murder. If the party could 
be convicted on an indictment for inflicting cruel and unusual 
punishment where the grand jury would not have found an indict- 
ment for murder, the treaty could always be evaded by making a 
demand on account of the higher offence defined in the treaty, and 
then only seeking a trial and conviction for the minor offence not 
found in the treaty. We do not think the circumstance that the 
same evidence might be sufficient to convict for the minor offence, 
which was produced before the committing magistrate to support 
the graver charge, justifies this departure from the principles of the 
treaty. 

This fourth question may also properly be treated as immaterial, 
for the question is, should the trial judge have directed a verdict 
of acquittal ? As all the matters set up by the defendant are in 
the nature of pleas in abatement, going rather to the question of 
trial on that indictment at that time, and not denying that, at some 
future time, when the defendant may have been properly brought 
within the jurisdiction of the court, or rightfully found within such 
jurisdiction, he may be then tried, it did not involve an issue on 
the question of guilty or not guilty, on which the court, if it pro- 
ceeded to try that question at all, could direct either an acquittal or 
a conviction. Under the views we have taken of the case the juris- 
diction of the court to try such an offence, if the party himself was 
properly within its jurisdiction, is not denied ; but the facts relied 
upon go to show that, while the court did have jurisdiction to find 
the indictment, as well as of the questions involved in such indict- 
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merit, it did not have jurisdiction of the person at that time, so as 
to subject him to trial. The question, therefore, is immaterial. 

The result of these considerations is that the first of the ques- 
tions certified to us is answered in the negative ; the second arid 
third are answered in the affirmative ; and it is ordered to be so 
certified to the judges of the Circuit Court. 



Waite, C. J., dissented. 

The opinion of the Supreme Court 
of the United States in the particular 
case is one of great interest and impor- 
tance. This decision settles a much dis- 
puted question, in that it determines that 
a person extradited for one offence can- 
not lawfully be tried for any other offence 
until he has had an opportunity to return 
to the country from which he was taken. 
It seems somewhat remarkable that so 
important a principle concerning the 
rights of extradited criminals should not 
have been established long before this by 
an authoritative decision of the Supreme 
Court of the United States. 

This decision of the Supreme Court 
settles this matter in accord with the 
principle embodied in the English Ex- 
tradition Act of 1870, providing that " a 
fugitive criminal shall not be surrendered 
to a foreign state unless provision is 
made by the law of that state, or by 
arrangement, that the fugitive criminal 
shall not, until he has been restored or 
had an opportunity of returning to her 
majesty's dominions, be detained or 
tried in that foreign state for any offence 
committed prior to his surrender, other 
than the extradition crime proved by 
the facts on which the surrender is 
grounded." 

This principle, too, is incorporated in 
the proposed new extradition treaty 
between the United States and Great 
Britain, recently submitted by the presi- 
dent to the senate for its ratification. 

I. An examination of tho cases in 
which this question has been considered 
by our courts is not without interest, and 
while the cases have been. in conflict, 
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they, on the whole, will be found to con- 
firm the conclusion reached in the par- 
ticular case. The cases may be classified 
under several heads. 

1 . In one class of cases it is held that 
extradition proceedings do not secure to 
the person surrendered for one crime, 
immunity from prosecution for other 
offences, whether within the treaty or 
not : Adriance v. Lagrave, 59 N. Y. 
110 (1874) ; United States v. Caldwell, 
8 Blatchf. 131 (1871) ; United States v. 
Lawrence, 13 Id. 295 (1876). 

The reason given appears in the state- 
ment following, which is taken from the 
opinion in Caldwell's Case, supra: "I 
am of the opinion that the relief could 
not be granted, for the reason that the 
person of the prisoner is not within the 
jurisdiction of the United States by virtue 
of any warrant issued out of this or any 
court. The prisoner was brought within 
the jurisdiction of the United States by 
virtue of a warrant of the executive 
authority of a foreign government, upon 
the requisition of the executive depart- 
ment of the government of the United 
States ; and while abuse of extradition 
proceedings and a want of good faith in 
resorting to them doubtless constitutes a 
good cause of complaint between the two 
governments, such complaints do not 
form a proper subject of investigation in 
the courts, however much those tribunals 
might regret that they should have been 
permitted to arise." 

2. In a second class of cases it has 
been held that an extradited person can- 
not be tried for any offences other than 
extradition crimes : Commonwealth v. 
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Hawes, 13 Bash (Ky.) 697 ; Blandford 
v. State, 10 Texas Ct. of App. 627 
(1881). 

To try him for an offence not included 
in the extradition treaty is to be guilty 
of bad faith to the government that con- 
sented to his extradition, and is to give 
it just grounds for demanding reparation. 
It violates the spirit, if not the letter of 
the extradition treaty. The matter is 
well put in Commonwealth v. Hawes, 
supra, where the Kentucky Court of Ap- 
peals say : " It would present a remark- 
able state of the case to have one govern- 
ment saying in substance to another, you 
cannot demand the surrender of a person 
charged with embezzlement. My judges 
or other magistrates have no right or 
authority upon such a demand either to 
apprehend the person so accused, or to 
inquire into the evidences of his crimi- 
nality ; and if they should assumo to do 
so, and should find the evidence sufficient 
to sustain the charge, the proper executive 
authority could not lawfully issue the 
warrant for his surrender. But you may 
obviate this defect in the treaty by 
reciting the demand upon the charge of 
forgery, and if you can make out a prima 
facie case against the fugitive you may 
take him into custody, and then, without 
a breach of faith, and without violating 
either the letter or spirit of our treaty, 
compel him to go to trial upon the in- 
dictment for the non-extraditable offence 
of embezzlement." 

3. In a third class of cases it is held 
that an extradited person can be tried 
only for the particular crime named in 
the extradition warrant, until he has 
first had an opportunity to return to the 
country whence he has been brought. 
See State v. Vanderpool, 39 Ohio St. 273 
(1883) ; Ker v. People, 110 111. 627, 
642 ; United States v. Waits, 14 Fed. 
Rep. 130 (1882) ; Ex parte Hibbs, 26 
Id. 421 (1886). The decision in the 
case last cited was given by Mr. Justice 
Deady, and contains a review of the 
previous cases on the subject, and be 



concludes the whole matter with this 
remark : " The weight of this array of 
the authorities is in favor of the proposi- 
tion that an extradited person cannot 
lawfully be detained or tried on any 
charge other than the one on which he 
was surrendered by the extraditing gov- 
ernment." And this is the principle 
which is now established by the decision 
in the particular case, announcing that 
the accused " shall be tried only for the 
offence with which he is charged in the 
extradition proceedings, and for which 
he was delivered up, and that if not 
tried for that, or after trial and acquittal, 
he shall have a reasonable time to leave 
the country before he is arrested upon 
the charge of any other crime committed 
previous to his extradition." 

II. The same question has been raised 
in cases of interstate extradition, when 
the dispute has been whether a person 
extradited from one state to another, for 
a certain offence, can be arrested in the 
latter state and tried for some different 
offence before he is allowed to return to 
the state from which he was brought. 

Whether a distinction may properly 
be taken on this point between interna- 
tional and interstate extradition, seems 
to have been made a question. In Can- 
non's Case, 47 Mich. 481 (1882), the 
Supreme Court of Michigan speaking 
through Judge Campbell said, " We do 
not perceive any ground for a distinc- 
tion." On the other hand, in State v. 
Stewart, 60 Wis. 587 (1884), the Su- 
preme Court of Wisconsin, speaking 
through Judge Cassodat, says, that the 
distinction between international and 
interstate extradition is very marked. 
That such a distinction exists is em- 
phatically asserted in Haas v. State, 4 
Tex. Co. of App. 645 (1878). But 
whether or not there is a distinction, the 
cases are not at all in harmony as to the 
right to try one extradited from a sister 
state for an offence other than that for 
which he is extradited. 

1. The following case holds that in 
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interstate extradition, an extradited per- 
son cannot be tried for an offence for which 
he could not have been extradited, until 
opportunity has first been afforded him 
to return to the state from which he was 
taken : Cannon's Case, 47 Mich. 481 
(1882). And see Compton v. Wilder, 
40 Ohio St. 130 (1883), which was a 
case of arrest in a civil action. 

In Cannon's Case, supra, the court 
say : "If the requisition had been made 
for an expressly fraudulent purpose, and 
with no expectation of prosecution for 
the crime which was its pretext, we do 
not think any department of the govern- 
ment could sanction such a use without 
the plainest perversion of justice. No 
ingenious reasoning could remove from 
such a transaction the disgrace which 
no decent commonwealth could afford to 
incur. It does not seem to us that it 
would be much less fraudulent in law or 
wrong in fact, to take advantage of such 
an extradition for a similar purpose, 
when it is discovered that it never ought 
to have been demanded, and was ob- 
tained on insufficient grounds." 

2. On the other hand the following 
cases assert the opposite doctrine : State 
v. Stewart, 60 Wis. 587 (1884) ; Haas 
V. State, 4 Tex. Ct. of Appeals 645 
(1878) ; Browning v. Abrams, 51 How. 
Pr. 172 (1876) ; Williams v. Bacon, 10 
Wend. 636 (1834). 

In the Wisconsin case, great stress is 
laid on the fact that the accused might 
have been again extradited had he been 
allowed to return to the state whence he 
was brought, after being tried for the 
crime for which he was extradited. 
" This being so, there seems to be no 
practical reason for holding that the 
relator could not be legally arrested im- 
mediately upon his discharge from the 
first offence, instead of being allowed to 
escape the state and then brought back 
on requisition. Such an arrest in such a 
case, was certainly not in violation of any 
law of the United States. It was not in 
conflict with any agreement between the 



states. It was no breach of any execu- 
tive pledge. It was no interruption of 
any comity between the states. We must 
therefore, hold that the arrest was not 
illegal by reason of any of the objections 
mentioned." 

III. It is stated in the particular ease, 
that there is no well-defined obligation, 
in the absence of treaty stipulations, 
which requires one country to surrender 
to another, for trial and punishment, fugi- 
tives from justice, who, having committed 
crimes in the latter country, have taken 
refuge in the former. While this is un- 
doubtedly so, it is quite worthy of notice 
that writers of the highest authority have 
held that the rules of international law, in 
the absence of any special treaties to that 
effect, make it the duty of nations to 
surrender to each other criminals who 
have escaped from justice. This view 
of the matter was taken by Grotius, 
Burlamaqui, Vattel, and Chancellor 
Kent. But the overwhelming weight 
of authority is in favor of the doctrine 
that in the absence of treaty stipulations 
the duty of extradition is not one of 
positive obligation, but simply of comity. 
This view of the matter is taken by 
Puffendorf, De Voet, Kltiber, Kluit, 
Saalfeld, Schmaltz, Mittermaier, De 
Cussy, Wheaton, Story, Phillimore, and 
Foelix. See Pomeroy's International 
Law 236, and Spear on Extradition 3, 
(1st ed.). The views of these writers 
are sppported by the adjudications of our 
courts : The U. S. v. Davis, 2 Sumner 
482 ; In the mailer of Metzger, 5 How. 
176 ; In the matter of the British Prison- 
ers, 1 Woodb. & Minot 66 ; In the case 
of Dos Santos, 2 Brock. (U. S.) 493; 
Commonwealth v. Hawes, 13 Bush (Ky.) 
697 ; Adriance v. Lagrave, 59* N. Y. 
110 ; A'crr v. People, 1 10 111. 627. 

But in the absence of treaty stipula- 
tions there have been several notable in- 
stances in which fugitives have been sur- 
rendered by one nation to another upon 
principles of comity. In 1864 Spain 
asked the United States to surrender 
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Arguelles, a Spanish subject, who was 
charged with a violation of the laws of 
Spain respecting the slave trade. At 
the time there was no treaty between the 
two countries providing for the extradi- 
tion of criminals. The surrender was 
made, however, by Secretary Seward, 
who acted with Mr. Lincoln's appro- 
val. Mr. Spear, in speaking of this 
case, in his very excellent book on ex- 
tradition, says, with much truth, that 
the action of the executive in surrender- 
ing Arguelles " was an enormous usur- 
pation of power, and, as a precedent, is 
one of the v&ry worst in our whole his- 
tory. It ought to have called forth the 
most unqualified censure on the part of 
Congress." 

The favor thus shown by the United 
States to Spain was returned by the sur- 
render in 1876 to this country of the no- 
torious William M. Tweed, who escaped 
on December 4th 1875, from the Ludlow 
street jail in New York to Spain. Spain 
ordered his surrender to the United 
States, notwithstanding there was no 
treaty between the two countries. 

The Supreme Court of the Hawaiian 
Islands, in the case of McCarthy (7 Crim. 
Law Magazine), May 1886, p. 612, 
declares that while it is an unsettled 
question how far one sovereign state is 
morally obliged to deliver up fugitives 
from justice at the demand of another 
sovereign with whom there is no extra- 
dition treaty, yet such state may make 
such a surrender on the requisition of a 
friendly government ; and that when 
there is a treaty, the state of asylum 
may, in its discretion, surrender one who 
is charged with a crime not mentioned 
in the treaty. It is said to be the policy 
of the government of the Hawaiian 
Islands to deny the right of asylum to 
criminals, and that they will be surren- 
dered without treaty or demand ; that if 
the representative of the country whence 
the fugitive has fled refuses to accept 
such surrender, the fugitive will be ex- 
pelled from the islands. In that case 



the demand was made by the governor 
of California, and the surrender was 
made for an offence for which the accused 
could not have been extradited under 
the extradition treaty made between the 
United States and the Hawaiian Islands. 

IV. There is another point upon 
which we are thankful that the court has 
seen fit to intimate its opinion. The 
question whether a state has authority to 
enact laws for the extradition of fugitive 
criminals to foreign countries was not 
directly before the court in the particular 
case, but we have at least the opinion 
of Mr. Justice Miller, and through 
him no doubt the opinion of the court, in 
denial of any such right. At this late 
day there should be no doubt in any per- 
son's mind concerning the exclusive na- 
ture of the power of the federal govern- 
ment in matters of international con- 
cern. 

V. An accused person cannot question 
in the courts of his own country the good 
faith or regularity of the extradition pro- 
ceedings. 

In Ker v. People, 110 111. 627 (1884), 
the facts were as follows : The accused 
committed the crime of larceny in Illi- 
nois and fled to Peru. While there domi- 
ciled, and without any authority or war- 
rant from the authorities or diplomatic 
agents of Peru, he was forced on board 
a vessel and carried to San Fransisco, 
and on his arrival there was arrested on 
a warrant issued by the governor of 
California on a requisition from the 
governor of Illinois. He was brought 
to Illinois and placed on trial, when he 
set up these facts as showing a want of 
jurisdiction in the court. The Supreme 
Court of the state of Illinois held that it 
was no matter if the prisoner had been 
illegally arrested in a foreign country 
and brought forcibly to Illinois. That 
the courts would not inquire into the 
regularity of his arrest and surrender, as 
the jurisdiction of the court did not at all 
depend upon the regularity of those pro- 
ceedings ; that if the prisoner had been 



UNITED STATES v. RAUSCHER. 



245 



illegally and forcibly removed from Peru, 
that country alone had cause of com- 
plaint. 

And in the case In re Miller, 23 Fed. 
Rep. 32 (1885), the Circuit Court W. 
D. Pennsylvania, held that, in the tri- 
bunals of his own country, a surrendered 
fugitive could not question the good 
faith of the extradition proceedings. 

In Kelly v. Slate, 13 Texas Ct. of 
App. 158 (1882), the defendant inter- 
posed a plea to the jurisdiction of the 
court, based on certain irregularities in 
the extradition proceedings, he having 
been extradited from the republic of 
Mexico. He was tried and convicted in 
the court below, and on appeal the con- 
viction was sustained. The Court of 
Appeals said: "There appear some 
irregularities in the proceedings had to 
obtain the requisition, but it does not 
appear that the extradition was fraudu- 
lent or wrongfully obtained, or that it 
was in violation of the treaty between 
the United States and Mexico." 

And so, in State v. Brewster, 7 Vt. 
118, 121 (1835), where the court uses 
this language : "It becomes then imma- 
terial, whether the prisoner was brought 
out of Canada with the assent of the 
authorities of that country or not. If 
there were anything improper in the 
transaction, it was not that the prisoner 
was entitled to protection on his own 
account. The illegality, if any, consists 
in a violation of the sovereignty of an in- 
dependent nation. If that nation com- 
plain, it is a matter which concerns the 
political relations of the two countries, 
and in that aspect, is a subject not 
within the constitutional powers of this 
court. * * * If they waive the invasion 
of their sovereignty, it is not for the re- 
spondent to object." See, also, People 
v. Rowe,4 Parker's Cr. Rep. 253 (1858); 
Daw's Case, 18 Penn. St. 37 (1851) ; 
In re Miles, 52 Vt. 609 (1880). 

A matter of some interest in this same 
connection recently came before the gov- 
ernor of New York, and may be here 



noticed. One Brown fled from Penn- 
sylvania to Canada to avoid arrest on a 
prosecution for perjury. He was induced 
to come from Canada into the state of 
New York by false and frandulent repre- 
sentations made by certain persons, who 
were hired for the purpose by the com- 
plainant, they assuming to employ the 
prisoner to peddle for them, and then, 
upon the pretence that he was going 
peddling, persuaded him to cross the 
Niagara river with them and come into 
New York, at the same time represent- 
ing to him that the river was the Grand 
river, and that by crossing it he would 
still be in Canada. He was arrested on 
a warrant issued by the governor of New 
York, and then made application to the 
governor to revoke the warrant on ac- 
count of the fraud by which he was 
induced to cross the Canadian line. This 
the governor declined to do, announcing 
that the acts done morally deserved 
severe reprobation, but that they were 
private acts, between individuals, which 
could not prevent the state from perform- 
ing its public duty to another state. The 
decision of the governor is given in full 
in the Criminal Law Magazine for Sept. 
1886, p. 313. 

In the treaties recently submitted by 
the president to the senate for their ap- 
proval, it is provided that the provisions 
relating to extradition shall not have a 
retrospective operation, and that no per- 
son shall be extradited for offences al- 
ready committed who could not be extra- 
dited under the existing treaties. These 
provisions are important, for, in the ab- 
sence of an express provision to the con- 
trary in the treaty itself, it has been held 
that one may be extradited for an offence 
which preceded the treaty. 

In Giaconvo's Case, 12 Blatch. 391, il 
is announced that a treaty providing fo( 
the extradition of offenders whose crime 
preceded the treaty, could not be re- 
garded as an ex post facto law within the 
meaning of the constitutional provision 
on that subject, as such a treaty imposes 
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no punishment, and has nothing to do for any such offence. It is true that 

with the trial of the offender. In that extradition relates only to criminal offen- 

case it is said : " The fact of extradition ces, but it relates only to criminal of- 

cannot be properly regarded as punish- fences committed abroad ; and no treaty 

ment, within the sense of that word, as for extradition, nor any statute passed in 

used when considering the subject of ex relation to extradition, purports to pun- 

post facto laws. There is no offence ish the fugitive for the offence." 
against the United States, and no trial Hemby Wade Kogebs. 
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Where a wife engages in business, the husband has a right, as against his cred- 
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The opinion of the court was delivered by 

Lord, C. J. — This suit is a creditors' bill seeking to subject cer- 
tain real property described in the complaint, owned by the defend- 
ants Fordice Bros., to the payment of certain judgments recovered 
against Q. Voos, the husband of Fredericks Voos. The defendant 
Fredericka claims that the property referred to was bought with her 
own money, earned and accumulated from her restaurant business ; 
that it was owned, conducted and carried on by her in her own 
name and for her own benefit ; that she contracted all bills in her 
own name, and was individually responsible for all debts ; and that 
her husband only assisted her with his services in the management 
of the business. The judgments which it is sought to satisfy out 
of this property were recovered against the defendant Q. Voos 
several years prior to Fredericka's engagement in the restaurant 
business. The evidence shows that in the spring of 1875 the de- 
fendant Q. Voos went to California, where, shortly after, his wife 
joined him, and that from that time until the fall of 1876, when 
he returned to Portland, he had engaged in various kinds of busi- 
ness, at different places in that state, all of which proved to be 
failures in a business point of view. Returning again to Portland, 
although without means, with the assistance of friends, during tho 



